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INTRODUCTION

In November 1998, police in Jacksonville, Florida, found the body of
eight-year-old Maddie Clifton entombed in the casement of a neighbor's

* Editor'sNote: This note received the Barbara W. Makar writing award for Fall 1998.
** This note is dedicated to my parents, George and Noni McLatchey, for being such an

important and influential part of my life, and to Tony Balloon for supporting me through the
daily stress of law school.
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waterbed.1 Maddie's fourteen-year-old neighbor, who had no criminal
record, later admitted to beating and stabbing the girl to death.2 In March
1998, four girls and an English teacher were gunned down by a thirteen-yearold boy and an eleven-year-old boy in a Jonesboro, Arkansas school yard.'
Classmates of the thirteen-year-old said the boy's girlfriend had recently
broken up with him.' In December 1997, a youth opened fire on a student
prayer circle in the hallway of a Paducah, Kentucky high school.5 A
fourteen-year-old student, described as emotionally immature, was arrested
for the crime.6
These incidents represent just a few of the recent violent acts committed
by juveniles.7 According to the Federal Bureau of Investigation, the number
of juveniles who committed murder, forcible rape, robbery, and aggravated
assault increased ninety-nine percent in the past decade.' In response,
society has demanded, and states have responded with, tougher treatment of
juveniles - a trend that is contrary to the original purpose of the juvenile
court.9
The purpose of this note is to explore the current state of the juvenile
justice system and its "get tough on juvenile crime" approach, as well as
some alternatives to the current system. Part II examines the history of the
juvenile court, the philosophy behind the creation of a separate system for
juvenile offenders, and two U.S. Supreme Court cases that altered the nature
of the juvenile court. Part III utilizes recent cases to illustrate the methods
by which juveniles are transferred to adult court. Part IV discusses the
problems and controversies surrounding transfer of juveniles to adult court.
Part V examines several approaches to changing the juvenile justice system
in light of the problems and controversies surrounding the current role of the
juvenile justice system. Part VI attempts to expose the strengths and
weaknesses in both current and proposed methods of changing the juvenile
justice system. Part VII discusses the future of juvenile justice in the United
States.

1. See Police: Boy Took a Killing Break They Say His FatherCame Home as Teen Was
Beating 8-Year-Old, ORLANDO SENTINEL, Nov. 12, 1998, at D1.
2. See id.
3. See Five Die in Arkansas School Attack, BALTIMORE SUN, Mar. 25, 1998, at IA.
4. See id.
5. See Recent Shootings at U.S. Schools, SEATTLE TIMES, May 21, 1998, at A22.
6. See id.
7. See id. (describing several other recent shootings that occurred at schools).
8. See MELISSA SICKMUND ET AL., U.S. DEP'T OF JUSTICE, JUVENILE COURT STATISTICS

1995, at 5 (1998).
9. See Fox Butterfield, More States Try Juveniles as Adults, Prrr. POST-GAZETTE, May
12, 1996, at A9. Nearly all 50 states have amended their statutes to allow more juveniles to
be tried as adults. See id. The new laws were enacted because most people assume that
juveniles will face more punishment and longer sentences in adult court. See id.
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II.

EVOLUTION OF THE JUVENILE JUSTICE SYSTEM

The first juvenile court was founded in 1899, in Cook County, Illinois.1"
The juvenile court was based on parens patriae,1' the principle that the state
must care for those who cannot take care of themselves. 2 Juvenile court
was very different from adult criminal court. 3 The juvenile court formally
rejected punishment as a means of handling juveniles who had committed
crimes.14 Instead, the juvenile court offered the child assistance, treatment,
and guidance" in the hopes of rehabilitating the child and reintegrating the
child back into mainstream society. 6 To achieve these goals, the juvenile
court exercised wide discretion
and rejected the formal procedures of the
17
adult criminal courtroom.
The juvenile court's nonpunitive, discretionary methods, however, had a
significant shortcoming." Juveniles accused of crimes were not afforded
due process protections in the courts.'9 As a result, juveniles accused of
crimes were often arbitrarily and unfairly punished." In response, the U.S.
Supreme Court handed down two rulings that changed the nature of the
juvenile court by extending due process protections to juveniles. 1
A.

Kent v. United States

The first Supreme Court case to dramatically change the juvenile justice
system was Kent v. United States.22 In Kent, the defendant was sixteen
years old when he was accused of entering the victim's apartment, taking her
2
wallet, and raping herY.
The defendant, anticipating that the judge might

10. See Charles J. Aron & Michele S.C. Hurley, Juvenile Justice at the Crossroads,

CHAMPION, Jun. 1998, at 10, 11.
11. See id.
12. See BLACK'S LAW DICTIONARY 1114 (6th ed. 1990).
13. See Eric K. Klein, Note, Dennis the Menace or Billy the Kid: An Analysis of the Role
of Transfer to Criminal Court in Juvenile Justice, 35 AM. CRIM. L. REv. 371, 376-77 (1998).

To protect children from the stigma of adult prosecutions, juveniles were not charged, instead
a petition was filed; juveniles were not called "defendants," instead they were called
"respondents;" juveniles were not found guilty, instead they were adjudicated delinquent; and
juveniles were not sentenced, instead they were committed. Id.
14. See id. at 376.
15. See id.

16.
17.
18.
19.

See
See
See
See

Aron & Hurley, supra note 10, at 12.
Klein, supra note 13, at 377.
id.
id.

20. See id.

21. See id. at 376.
22. 383 U.S. 541 (1966).
23. See id. at 543. This was not, however, the first time the defendant had come under
the authority of the juvenile court. See id. At age 14, the defendant was apprehended as a

404

UNIVERSITY OF FLORIDA JOURNAL OF LAW AND PUBLIC POLICY

[Vol. 10

transfer him to adult court, filed a motion. for a hearing regarding the
suitability of transfer.2 4 No hearing was held, and the juvenile judge
transferred the defendant to adult court without explanation." At trial, the
defendant was sentenced to a total of thirty to ninety years in prison.26
On appeal, the Supreme Court in Kent recognized that some juvenile
courts lacked the personnel, facilities, and techniques to adequately act in a
parens patriae capacity.27 The Court stated that under the juvenile justice
system, juveniles receive neither the protections given adults nor the care and
The Court reversed the trial judge's
treatment intended for children.
decision, holding that due process requires that a juvenile be afforded both
a hearing regarding transfer to adult court and a statement of reasons for the
juvenile court judge's decision to transfer.29 In addition, the Court set forth
factors to be considered by juvenile judges in making transfer decisions.3 °

result of several housebreakings and an attempted purse snatching. See id. The defendant was
subsequently placed on probation, in the custody of his mother. See id. At the time of the
defendant's arrest, he was still on probation. See id.
24. See id. at 545.
25. See id. at 546. The Supreme Court assumed that the motion for a hearing had been
denied, sub silentio. See id.
26. See id. at 550.
27. See id. at 555-56.
28. See id. at 556.
29. See id. at 557.
30. See id. app. at 566-67.
The determinative factors are the following:
1. The seriousness of the alleged offense to the community and whether the
protection of the community requires waiver.
2. Whether the alleged offense was committed in an aggressive, violent,
premeditated or willful manner.
3. Whether the alleged offense was against persons or against property,
greater weight being given to offenses against persons especially if personal injury
resulted.
4. The prosecutive merit of the complaint, i.e., whether there is evidence
upon which a Grand Jury may be expected to return an indictment ....
5. The desirability of trial and disposition of the entire offense in one court
when the juvenile's associates in the alleged offense are adults who will be charged
with a crime in [adult court] ....
6. The sophistication and maturity of the juvenile as determined by
consideration of his home, environmental situation, emotional attitude and pattern
of living.
7. The record and previous history of the juvenile, including previous
contacts with ... other law enforcement agencies, juvenile courts and other
jurisdictions, prior periods of probation to this Court, or prior commitments to
juvenile institutions.
8. The prospects for adequate protection of the public and the likelihood of
reasonable rehabilitation of the juvenile (if he is found to have committed the
alleged offense) by the use of procedures, services and facilities currently available
to the Juvenile Court.

JUVENILE CRIME AND PUNISHMENT

B.

In Re Gault

One year after Kent, the Supreme Court made another far-reaching
decision in In re Gault.3 In Gault, the defendant was fifteen years old
when he was arrested for making a lewd telephone call to a neighbor.32
Upon arrest, the defendant was detained and his parents were not notified of
his arrest.33 The juvenile court held a series of informal hearings in which
no records or transcripts were kept, the neighbor who was the complaining
witness was never present, and the defendant was not afforded the right to
counsel. 4 During these hearings, the judge questioned the defendant about
the alleged telephone calls.35 Subsequently, the judge committed the
defendant to the State Industrial School until he reached the age of twentyone.

36

On appeal, the Supreme Court in Gault considered whether the defendant
was denied due process in the proceedings that had led to his adjudication as
a delinquent.37 The Court noted that the juvenile justice system's focus on
discretion and individualized treatment had resulted not in enlightened
procedure, but in arbitrariness and the denial of due process.38 The Court
reversed the trial judge's decision, holding that juveniles must be afforded the
same due process rights as adults: the right to notice of charges,39 the right
to counsel,' the right to confront and cross-examine witnesses,1 and the

Id. Many states have incorporated the Kent factors into their juvenile codes, often verbatim.
See Klein, supra note 13, at 379.
31. 387 U.S. 1 (1967).
32. See id. at 4. At the time of the defendant's arrest, he was still subject to a six-month
probation order. See id. The probation order had been entered because the defendant had
been caught in the company of another boy who had stolen a wallet from a lady's purse. See
id.
33. See id. at 5.
34. See id. at 6-7.
35. See i.
36. See id. at 7.
37. See id. at 13.
38. See id. at 18-19. The Court stated: "Juvenile Court history has again demonstrated
that unbridled discretion, however benevolently motivated, is frequently a poor substitute for
principle and procedure." Id. at 18.
39. See id. at 33. The Court held:
[T]he child and his parents or guardian [must] be notified, in writing, of the specific
charge or factual allegations to be considered at the hearing, and that such written
notice be given at the earliest practicable time, and in any event sufficiently in
advance of the hearing to permit preparation.
Id.
40. See id. at 41. The Court in Gault recognized that "a proceeding where ... [the
juvenile may] be found 'delinquent' and subjected to the loss of his liberty for years is
comparable in seriousness to a felony prosecution [in adult court]." Id. at 36.
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privilege against self-incrimination.42
C.

Today's Juvenile Court

Many commentators argue that the advent of procedural safeguards in
juvenile court furthered the movement from an individualized, treatmentoriented model of juvenile justice to a more punitive, adult-like system. 3
They contend that procedural protections interfere with the unique purposes
of the juvenile court.' On the other hand, some critics still assert that
juveniles do not enjoy enough due process protection in the juvenile court.4
These critics advocate complete abolishment of the juvenile justice system
in favor of placing all offenders in the adult system where presumably they
will receive full due process protection.'
In addition to the procedural changes that have occurred in juvenile
courts, the focus of the juvenile justice system has shifted. Public fear and
frustration have shifted the focus from protecting juvenile offenders to
protecting society from the juvenile offenders.47 Much of this is due to the
media, which emphasize juvenile offenders who commit violent crimes."
Politicians also have found that a "get tough on crime" stance helps win
elections, and one key issue is the tougher treatment of juveniles convicted
of crimes.49 As a result, society no longer views juvenile offenders as
incapable of choosing between right and wrong.' Society has called for
accountability from even the youngest violent youths, and most states have
responded.5 1

41. See id. at 56 ("No reason is suggested or appears for a different rule in respect of
sworn testimony in juvenile courts than in adult tribunals.").
42. See id. at 55.
43. See Klein, supra note 13, at 377.
44. See id. at 381.
45. See Catherine R. Guttman, Note, Listen to the Children: The Decision to Transfer
Juveniles to Adult Court, 30 HARV. C.R.-C.L. L. REv. 507, 514-15 (1995). Guttman notes
that "[a]s more due process rights were guaranteed to juveniles, the juvenile court began to
resemble more closely the adult criminal court in terms of its formality." Id. at 514.
46. See id. at 514-15.
47. See Aron & Hurley, supra note 10, at 10 ("Increasingly, America's youth are labeled
as 'parasitic,' 'animalistic,' 'depraved,' 'super predators.' ").
48. See id.; Sarah Eschholz, The Media and Fear of Crime: A Survey of the Research, 9
U. FLA. J.L. & PUB. POL'y 37, 37-38 (1997). Eschholz reports that "[bioth television and
newspapers have been found to greatly overrepresent the incidence of violent crime [because
c]rime stories are inexpensive, flashy, and politically safe." Id. at 37-38.
49. See Eschholz, supra note 48, at 38 ("The candidates seldom debate substantial issues,
such as the root causes of crime, but instead battle over who can be the toughest on crime,
who will build more prisons, who will execute more inmates, and who will incarcerate more
juveniles.").
50. See Aron & Hurley, supra note 10, at 10.
51. See Butterfield, supra note 9, at A9.

JUVENILE CRIME AND PUNISHMENT

Almost all fifty states have modified their laws in the past few years to
allow more youths to be tried as adults.52 The goal of the tougher laws is
to transfer more juveniles to the adult criminal justice system, where
presumably they will serve longer sentences under more punitive conditions.53 Every state has its own transfer statute that allows for transfer of
juveniles to adult court in one or a combination of three ways:' by judicial
waiver, prosecutorial waiver, or legislative waiver.55
1m.

METHODS OF TRANSFER FROM JUVENILE COURT TO ADULT COURT

A.

Judicial Waiver

Judicial waiver is the most common method of transfer in the United
States.56 Judicial waiver occurs when juvenile court judges use their
discretionary authority to transfer juvenile cases to adult courts.57 The
Supreme Court in Kent mandated that juvenile judges hold a hearing before
transferring a juvenile to adult court.5" The Kent Court also established
factors to guide judges in making judicial waiver decisions.59 The factors
have been adopted either in whole or in part by most states that allow for
judicial waiver.' Two factors that usually must be considered by the judge
are the dangerousness of the juvenile and the amenability of the juvenile to
rehabilitative treatment.6
1. Case Study: State v. Green
The Supreme Court of North Carolina considered the constitutionality of
North Carolina's judicial waiver procedure in State v. Green. 2 In Green,
the victim was asleep when a banging at the back door woke her. 3 While

52. See id.
53. See id.
54. See Guttman, supra note 45, at 520.

55. See Aron & Hurley, supra note 10, at 12. Previously, only judicial waiver had
existed. See id. From 1988 to 1992, the percentage of cases transferred to adult court
increased by 68% due to the adoption of legislative waiver and prosecutorial waiver as
alternatives to judicial waiver. See id.
56. See Klein, supra note 13, at 385. The only states that do not provide for some type
of judicial waiver are Connecticut, Nebraska, New Mexico, and New York. See id.
57. See Aron & Hurley, supra note 10, at 12.
58. See Kent, 383 U.S. at 557 (1966); see also supra notes 22-30 and accompanying text
for a discussion of Kent.
59. See id. at 541, app. 566-67; see also supra note 30 and accompanying text (setting
forth the Kent factors).
60. See Klein, supra note 13, at 386.
61. See Aron & Hurley, supra note 10, at 12, 62.
62. 502 S.E.2d 819 (N.C. 1998).
63. See id. at 823.
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the victim was on the telephone with the 911 operator, the thirteen-year-old
male defendant entered the victim's bedroom, armed with the handle from
a mop.' The victim kept a golf club by her bed due to recent harassment
from someone ringing her doorbell and banging on her doors and windows.65 The victim and the defendant subsequently began to swing at each
other with their weapons, both of which broke upon impact.' Then, the
defendant pulled the telephone cord out of the wall and knocked the victim
onto the bed.67 The defendant proceeded to fondle and rape the victim,
The defendant
telling her that he was going to "rip her insides out."'
continued the attack until the police arrived at the back door.69 The
defendant escaped through the front door but was later apprehended.7'
In Green, the defendant was charged in juvenile court with first-degree
rape, first-degree sexual offense, and first-degree burglary.7 Upon the
state's motion to transfer the defendant to adult court, the juvenile judge held
a probable cause hearing, determined that probable cause existed, and
judicially waived the defendant to adult court.72 At trial, the defendant was
found guilty of attempted first-degree rape, first-degree burglary, and firstdegree sexual offense.73 The trial court sentenced the defendant to life
imprisonment for first-degree sexual offense, six years' imprisonment for
attempted first-degree rape, and fifteen years' imprisonment for first-degree
burglary.74 On appeal, the Court of Appeals found no error,75 and the
defendant appealed to the Supreme Court of North Carolina on constitutional
grounds."6
In Green, the Supreme Court of North Carolina held that North
Carolina's judicial waiver procedure did not violate due process or equal
protection of the law.77 The court explained that the judicial waiver statute
provided sufficient guidance to juvenile court judges making transfer
decisions.78 The court noted that the judge must consider the seriousness
of the offense and the viciousness of the attack as well as the needs and

64.
65.
66.
67.
68.

See
See
See
See
Id.

id.
id. at 822.
id. at 823.
id.

69.
70.
71.
72.
73.
74.
75.
76.

See
See
See
See
See
See
See
See

id.
id.
id. at 822.
id.
id.
id.
id. The Court of Appeals' decision was unanimous. See id.
id.

77. See id. at 823, 827.

78. See id. at 826.
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limitations of the juvenile.79
The Green court also held that committing a thirteen-year-old to a term
of life imprisonment for first-degree sexual offense did not constitute cruel
and unusual punishment.'
The court explained that today, people view
violent youthful offenders as a substantial threat to the security and well-being of society." The court reasoned that the defendant's punishment
complied with society's current and evolving standards of decency."
2.

Analysis of Judicial Waiver

Advocates of judicial waiver acclaim mandatory hearings in which the
judge considers several factors before deciding to transfer a juvenile to adult
court.8 3 During a mandatory hearing, both sides present evidence regarding
the juvenile's personal circumstances and prior offenses, if any.' The judge
weighs the juvenile's potential for rehabilitation in the juvenile justice system
against the danger that the juvenile poses to the community." The judge
then has the discretion, after a full and fair evaluation of the juvenile, to
decide whether transfer to adult court is appropriate.'
The Green case exemplifies the positive aspects of judicial waiver. 7
Following the hearing, the judge stated several reasons in the transfer order
that showed that careful consideration had been given to the interests of both
the juvenile and society.' For example, the judge noted certain individual
characteristics of the juvenile, including his history of fighting in school and
his self-described bad temper.8 9 The judge also considered the serious
nature of the offense and that the victim was essentially a stranger to the
juvenile. 9' These considerations were made possible due to the mandatory
prewaiver hearing.9 The mandatory prewaiver hearing is unique to judicial

79. See id.
80. See id. at 827-28.
81. See id. at 830.
82. See id. at 831.
83. See Aron & Hurley, supra note 10, at 62 ("he discretion exercised by the juvenile
court judge is neither arbitrary nor capricious. Instead, it is the sum result of an intensive, full
and fair evaluation of the individual offender.").
84. See id.
85. See id.
86. See id.
87. See Green, 502 S.E.2d at 822.
88. See id.
89. See id.
90. See id.
91. See id. The North Carolina judicial transfer statute requires notice, a hearing, and a
finding of probable cause before the judge may transfer the juvenile to adult court. See N.C.
GEN. STAT. § 7A-608 (1995).

410

UNIVERSITY OF FLORIDA JOURNAL OF LAW AND PUBLIC POLICY

[Vol. 10

waiver,' and the lack of this safeguard is why there are many harsh critics
of the remaining transfer methods: prosecutorial waiver and legislative
waiver.
B.

ProsecutorialWaiver

Prosecutorial waiver occurs when a prosecutor exercises an option to file
charges in adult court instead of juvenile court.93 This transfer method is
the most controversial because the juvenile is not afforded a hearing and
discretion rests exclusively with the prosecutor with little statutory
guidance.94
1. Case Study: Hansen v. State
The Supreme Court of Wyoming considered the constitutionality of
Wyoming's prosecutorial waiver procedure in Hansen v. State.95 In Hansen,
the sixteen-year-old defendant's stepmother awoke in the early morning to
find the defendant on top of her, attempting to bind her with a rope.96 The
defendant, unable to tie up the victim, tried to smother her with a pillow.97
Exhausted, the victim ceased her struggle.98 At this point, the defendant
removed the victim's underwear, raped her, and then attempted to suffocate
her with a comforter." Eventually, the defendant ran from the house and
later was apprehended."
In Hansen, the prosecutor waived jurisdiction to the adult court." 1 The
defendant was charged in adult court with first-degree sexual assault."
The defendant moved to transfer the case to juvenile court and subsequently
received four transfer hearings. 3 The trial court denied the defendant's
motion for transfer to juvenile court, and the defendant appealed."°
In Hansen, the defendant claimed that prosecutorial waiver violated due
process and equal protection."0 At the heart of the controversy was the

92. See Aron & Hurley, supra note 10, at 62.
93. See id. at 12.
94. See id. at 63 (stating that "this process invites arbitrary, capricious transfer decisions
on the part of the prosecutor").
95. 904 P.2d 811 (Wyo. 1995).
96. See id. at 814.
97. See id.
98. See id.
99. See id.
100. See id.
101. See id.
102. See id.
103. See id.
104. See id. at 815.
105. See id. at 816.
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discretion afforded the prosecutor to choose between the adult and juvenile
courts.1 6 The court noted that "'there is no constitutional right to be tried
as a juvenile.' ,,'v The court explained that since prosecution as a juvenile
was a privilege, not a right, the legislature could restrict that privilege."
The court held that prosecutorial waiver was not unconstitutional" and
further stated that the legislature's decision to allow prosecutorial waiver
served the public purpose of accountability for criminal conduct and the
safety and protection of the community."
2.

Analysis of Prosecutorial Waiver

Critics of prosecutorial waiver claim that juveniles transferred by this
method are denied a meaningful opportunity to show why they are amenable
to rehabilitation and thus should not be transferred."' Critics claim that
prosecutorial waiver does not take into consideration a juvenile's life
circumstances or individual characteristics."' Essentially, the prosecutor
has no burden of proving why a juvenile should be transferred to adult
court." 3
The Hansen case, however, shows that while prosecutorial waiver may
provide for definite transfer, the transfer is not necessarily final."" In
Hansen, the defendant, following a waiver to adult court, was afforded four
hearings on a motion for transfer to juvenile court."' These "reverse
waiver" hearings were made possible by Wyoming's transfer statute, which
requires a hearing upon a motion for reverse waiver."6 In Hansen, the
judge considered seven factors set forth in the transfer statute during the four
reverse waiver hearings, including the seriousness of the offense, the violent
nature of the offense, the maturity of the juvenile, and the likelihood of the

106. See id. at 813.
107. Id. at 818 (quoting Jahnke v. State, 692 P.2d 911, 928-29 (Wyo. 1984)).
108. See id. The court stated that "'there may be circumstances which would justify
judicial review of prosecutorial [waiver], but in the absence of such suspect factors as race,
religion, or other arbitrary classification, the exercise of discretion by the prosecutor... [does
not violate] due process or equal protection.'" Id. (quoting Jahnke, 692 P.2d at 929).
109. See id. at 823.
110. See id. at 820.
111. See Aron & Hurley, supra note 10, at 63 ("The juvenile is ... denied a judicial
waiver hearing and not provided an opportunity for rebuttal after conviction because the
transfer orders cannot be appealed under the prosecutorial [waiver] method.").
112. See id.
113. See id. at 62. In contrast, once the juvenile is transferred to adult court, the juvenile
bears the burden of proving that he or she should not be tried as an adult, but should be
transferred back to juvenile court. See id.
114. See Hansen, 904 P.2d at 814.
115. See id.
116. See id. at 822.
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juvenile's rehabilitation." 7 These factors are practically identical to those
considered by juvenile judges in transfer hearings prior to judicial waiver."'
The only difference is that in Hansen, under a prosecutorial waiver, the adult
court judge considered the factors after transfer had been accomplished,
whereas had the juvenile in Hansen been transferred via judicial waiver, the
juvenile court judge would have considered the factors prior to transfer."9
In both situations, however, the juvenile would have the opportunity to be
heard.

20

C. Legislative Waiver
Legislative waiver occurs when a state law specifies that being charged
with a certain serious or violent offense results in an automatic transfer to
adult court.'
In these cases waiver is not discretionary; it is based solely
on statutory criteria. 2 There is a presumption that the juvenile offender
23
is dangerous and not amenable to rehabilitation.
1. Case Study: State v. Angel C.
The Supreme Court of Connecticut considered the constitutionality of
Connecticut's legislative waiver statute in State v. Angel C.." Angel C.
arose out of four consolidated cases based on two incidents. 5 In the first
incident, three fourteen-year-olds accosted and attempted to rob a
pedestrian. 6 One of the defendants was wearing a mask, and another
claimed to have a gun and threatened to use it. 27 The defendants
demanded cash and attempted to search the victim.12 The victim escaped

117. See id. The seven factors that were incorporated into Wyoming's statute by the
Wyoming legislature were based on the U.S. Supreme Court's decision in Kent, 383 U.S. at
541. See Hansen, 904 P.2d at 822; see also supra notes 22-30 and accompanying text
(discussng Kent).
118. See Hansen, 904 P.2d at 822.
119. See id.
120. See id. The Hansen court explained that the defendant had failed to show any
prejudice based on the hearing being held subsequent to prosecutorial waiver to adult court
instead of prior to waiver. See id.
121. See Aron & Hurley, supra note 10, at 12. Juveniles who commit capital or other
violent offenses are the most common subjects of legislative waiver. See id. at 62.
122. See id.
123. See id. Further, there is a presumption that juvenile court judges do not possess the
capacity to distinguish those instances where violent juvenile offenders should be transferred
to adult criminal court for the purpose of imposing a more severe punishment. See id.
124. 715 A.2d 652, 656 (Conn. 1998).
125. See id.
126. See id.
127. See id.
128. See id.
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unharmed. 29 Soon after, the defendants accosted another victim in the
The defendants were apsame manner, taking seventeen dollars. 3
prehended after this incident. 3' The police found a mask and seventeen
dollars in the defendants' possession but no gun.' 32 The defendants
involved in this incident were charged with first-degree robbery, conspiracy,
and attempt to commit robbery in the first degree.'33 The defendants were
automatically transferred to adult court pursuant to Connecticut's legislative
The defendants received suspended terms ranging from
waiver statute."
two to five years and were put on probation for three years. 35
The second incident in Angel C. also involved a fourteen-year-old
defendant.'36 The victim identified the defendant as one of five participants
in the sexual assault of a young woman.'37 The defendant was arrested and
charged with first-degree kidnapping and first-degree sexual assault, among
other charges. 3 The defendant's case was automatically transferred to
adult court, where the judge sentenced him to eight years imprisonment,
execution suspended after two years, and five years probation.'3 9
The four defendants in Angel C. claimed that Connecticut's legislative
waiver statute violated due process and equal protection." ° The defendants
argued that they had "a liberty interest in their status as juveniles and the
The Supreme Court of
special benefits that such status entail[ed]." ' '
Connecticut disagreed, stating that there was no inherent or constitutional
right to the special treatment of a juvenile, and that any special treatment
afforded juveniles by the legislature could be reasonably withdrawn or
limited."" The court held that the legislative waiver statute did not violate
any of the defendants' constitutional rights.'43
2.

Analysis of Legislative Waiver

Unlike prosecutorial waiver, legislative waiver does not allow overzealous prosecutors the opportunity to abuse their authority in deciding

129.
130.
131.
132.
133.
134.
135.
136.
137.
138.
139.
140.
141.
142.

See id.
See id.
See id.
See id.
See id.
See id.at 656-57.
See id.at 657.
See id.
See id.
See id.at 657-58.
See id.at 658.
See id.at 658-59.
Id.at 659.
See id.at 660.

143. See id.at 667-73.
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whether to proceed against a juvenile in juvenile or adult court.1" Legislative waiver is not discretionary, because it is based solely on statutory
criteria.' 4 On the other hand, like prosecutorial waiver, legislative waiver
does not require a hearing prior to transfer of a juvenile to adult court"
In Angel C., the court held that absence of a prewaiver hearing did not
violate any of the defendants' constitutional rights. 47 The court explained
that a hearing would be held subsequent to transfer to adult court upon
request of the prosecutor or defendant.'
The court further stated that if
the defendants did not agree with the legislature's decision regarding transfer,
their remedy must be sought from the legislature, not the court.1 49 This
statement by the court illustrates that once the legislature has set forth
guidelines for automatic transfer, discretion is almost entirely removed from
the transfer process."
IV. DOES TRANSFER TO ADULT COURT WORK?

One would think that a juvenile transferred to adult court would be
treated the same as an adult charged with the same crime.15' This is not,
however, the case. In fact, juveniles are often treated more leniently in adult
court than they are in juvenile court.' 52 In adult court, juveniles are
acquitted more often or receive lighter sentences.'53 Many juveniles who
are convicted in adult court face only fines or probation rather than
incarceration."M Thus, in most cases, society's goal of getting tough on
juvenile crime is not being accomplished by transferring juvenile offenders
144. See Aron & Hurley, supra note 10, at 63.
145. See id. at 62.
146. See id. at 63 ("Because the offense rather than the offender is considered, those
children who er on the side of committing a juvenile offense are often unduly grouped with
both adult criminals and those criminals who happen to be children.").
147. See Angel C., 715 A.2d at 667-73.
148. See id. at 668.
149. See id. at 667.
150. See id. at 662. The Angel C. court further stated that the "existence of discretion in
the prosecutor to recommend transfer of certain individuals back to the juvenile docket does
not undermine the conclusion that the initial transfer to the criminal docket is not a
discretionary transfer." Id.
151. See Butterfield, supra note 9, at A9. Society presumes that juveniles sent to adult
court will serve longer sentences under more punitive conditions than juveniles who remain
in juvenile court. See id.
152. See Klein, supra note 13, at 402 ("The fact is that youths who appear less threatening
than many adult offenders are treated less harshly in the adult system. Moreover, many judges
are reluctant to send youths to adult prisons for fear of what may happen to the youths.").
153. See Guttman, supra note 45, at 529.
154. See id. Three possible reasons are (1) due process protections are stricter in adult
court, (2) most juveniles do not appear very dangerous when compared to adult criminals, and
(3) judges are hesitant to send juveniles to adult prisons, which are dangerous and
demoralizing for juveniles. See id.

1999]

JUVENILE CRIME AND PUNISHMENT

to adult court.'55
At the same time, society's goal of getting tough on juvenile crime may
be going further than anticipated. With the emergence of prosecutorial
waiver and legislative waiver, many juveniles who have committed
nonviolent crimes are being transferred to adult court.'56 For example,
juveniles are often transferred to adult court for drug law violations such as
possession and sale.'57 While drug use is often coupled with violent crime,
possession and sale of drugs are not classified as violent crimes.'58 Judicial
waiver requires a judge to consider any past offenses in determining whether
a juvenile charged with a drug offense should be transferred to adult
"
court. 59
' If the judge finds that the juvenile merely possessed or sold drugs,
the judge will likely refuse to waive the juvenile to adult court."
However, if the state allows prosecutorial waiver or legislative waiver of a
juvenile in the case of drug offenses, the juvenile could get trapped in the
adult system, when the juvenile system would have been more appropriate.161
The transfer of juveniles to adult court creates a more serious problem
for society. Most juveniles who are sentenced to adult prison terms
eventually are released onto the streets, without having received the
162
rehabilitative treatment afforded juveniles in juvenile detention programs.
While juvenile detention programs focus on rehabilitation and individualized
treatment, adult prisons emphasize punishment. 63 Generally, adult prison
staffs provide juveniles with less counseling."6 Whereas, juvenile detention
programs discuss the importance of setting personal goals and improving
family relationships.'65
Life in adult prisons is more violent than life in juvenile detention
programs." 6 Juveniles in adult prisons are more likely to suffer personal

155. See id. (recognizing that since juveniles transferred to adult prisons are not always
given a long prison sentence, society's goal of getting tough on crime is not being fulfilled).
156. See id. at 523 (noting that some research shows that juveniles who have committed
property offenses are the most common type of transfer to adult court).
157. See id. at 524.
158. See id.
159. See Klein, supra note 13, at 386.
160. See id. (explaining that judges must look at each juvenile individually and based on
strict criteria, determine whether waiver to adult court is appropriate).
161. See Guttman, supra note 45, at 523.

162. See id. at 530.
163. See Shari Del Carlo, Comment, Oregon Voters Get Tough on Juvenile Crime: One
Strike and You Are Out!, 75 OR. L. REv. 1223, 1243 (1996).
164. See id. (citing a 1989 study that compared the treatment of juveniles in adult prisons
to juveniles in training schools).

165. See id.
166. See id. at 1243-44.
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violent victimization by staff and other prisoners.167 Research suggests that
juveniles who are placed in adult prisons may become more violent in
response to their violent surroundings. 68 Critics of incarceration of
juveniles in adult prisons argue that such juveniles are released with
personalities that are strongly influenced by the violent world in which the
juveniles have grown up: a world characterized by victimization and
retaliation rather than rehabilitation and education."
The harsh treatment that juveniles receive in adult prisons is one reason
that the ultimate goal of those who advocate transfer to adult court reducing crime - may not be realized. 70 While increased use of transfer
to adult court is a new phenomenon and studies on its effects are scarce, a
University of Florida study found that transfer to adult court "is neither
reducing juvenile crime nor enhancing public safety... 7 The study was
conducted in Florida,'72 a state that reportedly tries more juveniles as adults
than all other states combined.'
In fact, in 1995, approximately 7000
juveniles were transferred to adult courts in Florida. 74 This high transfer
rate is due in part to Florida's waiver law, which allows for all three methods
75
of waiver: judicial waiver, prosecutorial waiver, and legislative waiver.'
The University of Florida study found that juvenile offenders tried in
adult court and sentenced to adult prisons reverted to a life of crime more
quickly after they were released than those juveniles treated in juvenile
institutions. 176 The study also found that upon release, the juvenile
offenders sentenced to adult prisons committed more crimes and more serious
crimes than their counterparts who had been housed in juvenile
institutions. 177

167. See id. A 1989 study reported that "in adult prisons, sexual assault was five times
more likely, beating by staff was nearly twice as likely, and attacks with weapons w[ere] approximately fifty percent more common than in juvenile centers." Id. at 1244.
168. See id. at 1244.
169. See id. at 1245.
170. See id. (explaining that violent victimization often transforms juveniles in adult prisons
into violent offenders).
171. Donna M. Bishop et al., Juvenile Justice UnderAttack: An Analysis of the Causes and
Impact of Recent Reforms, 10 U. FLA. J.L. & PUB. POL'Y 129, 155 (1998).
172. See id. at 144.
173. See Butterfield, supra note 9, at A9.
174. See id.
175. See FLA. STAT. § 985.226 (1997).
176. See Bishop et al., supra note 171, at 147-48; Butterfield, supra note 9, at A9.
177. See Bishop et al., supra note 171, at 147-48; Butterfield, supra note 9, at A9.
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V.

POTENTIAL SOLUTIONS
A.

A Unified System

A rather drastic approach to the problems in the current juvenile justice
system is to abolish the juvenile system in favor of a unified criminal justice
system for adults and juveniles."' Abolitionists claim that juveniles in
juvenile court receive inferior procedural and substantive adjudication
compared to adults in adult court because indigent juveniles are frequently
represented by lawyers who are less experienced and who carry heavier
caseloads than the lawyers who represent indigent adult defendants.' 79 In
addition, abolitionists point to evidence that in most jurisdictions, juveniles
are deprived of the right to a jury trial and the jury trials that are granted are
"often perfunctory and barely contested."'' 0 Abolitionists also claim that
the juvenile justice system is ill equipped to properly deal with juveniles. 8 '
They argue that the juvenile justice system lacks the resources necessary to
supply the social services needed to improve the young offenders' lives.'82
Abolitionists are not ignorant of the current inadequacies of the adult
criminal justice system.' 83 In fact, abolitionists desire a unified system that
Abolitionists would create a
differs from the current adult system."
unified system that is more responsive to the actual characteristics of each
defendant." 5 Ideally, judges would recognize dependency, culpability, and
youthfulness as mitigating factors in sentencing.'86
In response, critics of abolition of the juvenile justice system argue that
87
juveniles would not receive specialized treatment in a unified system.

178. See Janet E. Ainsworth, Youth Justice in a Unified Court: Response to Critics of
Juvenile Court Abolition, 36 B.C. L. REV. 927, 929 (1995) [hereinafter Ainsworth, Youth
Justice in a Unified Court]; see also Janet E. Ainsworth, Re-Imagining Childhood and
Reconstructing the Legal Order: The Casefor Abolishing the Juvenile Court, 69 N.C. L. REV.
1083 (1991) (arguing in favor of replacing the juvenile justice system with a unified system).
179. See Ainsworth, Youth Justice in a Unified Court, supra note 178, at 928.
180. Id.
181. See id. at 928-29.
182. See id. at 929.
183. See id. at 930-3 1.
184. See id. at 931. Those who campaign for a unified system advocate "the abolition of
[the] 'adult court'. . . [and] plead for a radical rethinking of the entire criminal justice system,
making it more responsive to the characteristics of all those it touches, regardless of age."
Id.
185. See id. at 949.
186. See id.; Barry C. Feld, Abolish the Juvenile Court: Youthfulness, Criminal
Responsibility, and Sentencing Policy, 88 J. CRIM. L. & CRIMINOLOGY 68, 69 (1997).
187. See Irene Merker Rosenberg, Essay, Leaving Bad Enough Alone: A Response to the
Juvenile Court Abolitionists, 1993 Wis. L. REv. 163, 175; see also Michael Kennedy Burke,
This Old Court: Abolitionists Once Again Line Up the Wrecking Ball on the Juvenile Court
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They claim that the state will argue that since it has elected to treat children
and adults the same, there is no reason to give juveniles enhanced
safeguards.' 8 Critics acknowledge that the juvenile system is bad, but they
point out that adult court is worse.' 89 They describe the adult system as "a
harsh, tough,
mean institution cranking out pleas, with. .. [little] individual
attention. ' ' 9
B.

A Three-Tier System

The State of Colorado has taken a different approach.'
Colorado
responded to the problems inherent in transferring juveniles to adult court by
creating a hybrid Youth Offender System to deal with juveniles who commit
violent felonies." 2 The Youth Offender System is a middle tier between
juvenile detention and adult prison.'93 Juveniles who are transferred to
adult court and convicted of certain violent felonies can have their adult
terms suspended in favor of a two-year to six-year sentence in the Youth
Offender System. 4
A Youth-Offender-System term is both tough and rehabilitative. 5 It
begins with a month or so of military-style, mini boot camp. 96 The mini
boot camp is designed to "break down gang ties and establish discipline."'97
Following mini boot camp, the juveniles participate in peer-group counseling
sessions and education that can last from eight months to almost five
"'
years. 98
The purpose of these counseling and education programs is to
help the youths obtain high school equivalency diplomas and to put them on

When All It Needs Is a Few Minor Alterations, 26 U. TOL. L. REV. 1027 (1995) (arguing that
the juvenile justice system is better prepared to deal with juvenile crime than a unified
system); Hon. Lawrence L. Koontz, Jr., Reassessment Should Not Lead to Wholesale Rejection
of the Juvenile Justice System, 31 U. RICH. L. REV. 179 (1997) (arguing against rejection of
the juvenile justice system, a system that looks after the best interests of juveniles).
188. See Rosenberg, supra note 187, at 175.
189. See id. at 165-66.
190. Id. at 173-74 ("[T]he reality of adult criminal proceedings is crowded courtrooms in
which justice is dispensed through waivers and pleas negotiated by defense attorneys who are
often less than zealous and well-prepared advocates.. . . It is no place for an adult defendant
to be, much less a child.").
191. See Gordon Witkin, Colorado Has a New Brand of Tough Love: Helping Young
Offenders Shape Up and Ship Out, U.S. NEWS & WORLD REP., Mar. 25, 1996, at 38.
192. See id.
193. See id.
194. See id.
195. See id.
196. See id.
197. HUMAN RIGHTS WATCH CHILDREN'S RIGHTS PROJECT, HIGH COUNTRY LOCKUP:

CHILDREN IN CONFINEMENT IN COLORADO 51 (1997) [hereinafter HIGH COUNTRY LOCKUP].
198. See id.; Witkin, supra note 191, at 38-39.
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a path toward a career."' A prerelease phase follows that develops life
skills and focuses on intensive planning of strategies to help youths adapt to
life outside the penal system. 2" Finally, the youths are released with
extensive monitoring for six months to a year.2 '
Colorado's approach is not as lenient as it first appears. The judge
retains the right to resentence the youth to adult prison. 2 In addition,
certain juveniles are not eligible for the program." 3 Juveniles who are
convicted sex offenders, who have a mental illness, or have committed
serious felonies, such as murder, must serve their adult sentences.2
VI.

Is THERE A BEST SOLUTION?

In an ideal world, a unified system in which all defendants are viewed
by the courts as individuals with unique circumstances and backgrounds
would be the best solution.2 5 Judicial waiver, prosecutorial waiver, and
legislative waiver would not exist in a unified system.2' The absence of
the different waiver methods would eliminate transfer decisions based on a
juvenile's age or the offense committed, criteria that predict little about a
juvenile's prospects for rehabilitation.2' Whether a juvenile is treated as
an adult would no longer be an arbitrary decision; instead, all persons
convicted of crimes would be treated as individuals with differing needs and
levels of culpability.0' In sentencing, judges would consider the backConsequently,
ground and individual characteristics of the offender.2'
juveniles would receive sentences that were neither too light nor too
harsh." 0 Society's goal of getting tough on juvenile crime would be

199. See Witkin, supra note 191, at 39.
200. See id.
201. See id.
202. See Camille Diana Barbee, Law Putting Violent Teens in Adult Jails Challenged
Indiana Supreme Court to Rule on State Law, COURIER-JOURNAL (Louisville), Dec. 9, 1997,
at lA.

203. See id.
204. See id.
205. See Ainsworth, Youth Justice in a Unified Court, supra note 178, at 949 ("Only a
unified justice system, rejecting arbitrary all-or-nothing categorization, is capable of recognizing the continuum of our actual attributes and accounting for it in devising appropriate and
fair sanctions for any individual's criminal law violations.").
206. See id. (stating that in a unified system, deciding whether "individual offenders were
'children' or 'adults' " would be unnecessary).
207. See id. at 949-50 (explaining that under a unified system the choice would no longer
be all or nothing).
208. See id. at 949.
209. See id. (stating that "judges could recognize fine gradations in dependency,
malleability, and responsibility as mitigating factors in sentencing").
210. See id. (explaining that devising appropriate and fair sanctions is possible only through
a unified justice system that looks to an individual's characteristics).
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realized because the punishment would fit the crime and the criminal."'
Society also would be served by juveniles receiving treatment aimed at
rehabilitation and education if the judge decided the juvenile would benefit
from such experiences.212 Consequently, those juveniles who were later
released into society would have a better chance at making it in the outside
world and not slipping back into a life of crime.213
But we do not live in an ideal world."'. Even in a unified system, court
dockets would continue to be overcrowded.2" 5 The courts would lack the
resources to provide each person accused of a crime with individualized
attention."' Juveniles would slip through the cracks of the criminal justice
system, not only because the system is flawed, but because juvenile offenders
often are more naive than their adult counterparts.2 7 Consequently, many
juveniles would not receive the individualized attention envisioned by
proponents of a unified system.2"8 It is true that society's goal of getting
tough on juvenile crime might be accomplished, but the ramifications of such
a drastic measure far outweigh its initial attraction.219 A unified system,
therefore, could not operate in the best interest of juvenile offenders; or
ultimately society.220
A better solution is the three-tier system.22" ' The three-tier system gives
juveniles who qualify for the middle tier a chance at rehabilitation in a
juvenile-like system.2 However, if a juvenile fails at rehabilitation, the
juvenile will be subject to an adult sentence.223 One benefit of the three-tier
system is that a juvenile's sentence will be neither too light nor too harsh,

211. See id.
212. See id. at 929 (explaining that because the current juvenile justice system does not
have the resources necessary to address the social needs of juvenile offenders, it should 8e
replaced with a unified system).
213. See id.
214. See Rosenberg, supra note 187, at 165-66.
215. See id. at 173; supra note 190 and accompanying text.
216. See Rosenberg, supra note 187, at 184 (explaining that the adult facilities are worse
than the juvenile facilities).
217. See id. at 172 (stating that "since minors are less likely to invoke their rights and
more likely to waive them, effectively they will still receive less protection than adults").
218. See id. at 173-75 (asking whether "we really want [a] child's fate to be determined
on an ad hoc basis by individual prosecutors and defense attorneys pursuant to plea
bargaining").
219. See id. at 174 ("Adding a new class of defendants to an already overburdened [adult]
system can only exacerbate the situation, all to the detriment of children.").
220. See id.
221. See generally Witkin, supra note 191 (reporting on the three-tier system in Colorado).
222. See Barbee, supra note 202, at IA. Juveniles are not eligible for the middle tier if
convicted as a sex offender, diagnosed with a mental illness, or convicted for a serious felony
such as murder. See id.
223. See id.
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because it is not final.224 The judge reserves the right to subject the youth
to an adult sentence if the juvenile sentence fails to work.225 Essentially the
juvenile has the choice, and it is a choice similar to those faced in the real
world. 6 The juvenile can follow the rules and participate in the program,
or break the rules and be subject to a punishing adult sentence.227 The
middle tier is a juvenile's chance to prove that he or she is worthy of
rehabilitation and belongs in the outside world, not adult prison.22
The three-tier system also recognizes that there is a difference between
children who commit crimes because of a juvenile reason, such as immaturity
or peer pressure, and those children who are prone to being criminals.229
These two categories of juvenile offenders will sort themselves out naturally
through the three-tier process.230 Juveniles who committed a crime because
of their immaturity will successfully complete their middle-tier sentences and
then be released after receiving counseling and education aimed at
rehabilitation.'
Juveniles who are prone to being criminals will most
likely not be able to complete their middle-tier sentences and will instead
face adult punishment.232
VII.

CONCLUSION

Incidents of juvenile crime are not declining. America's families are not
getting stronger. Many juveniles are raised in a tough world, and in
response, many of them turn to crime - it is all they know. Once a juvenile
comes under the jurisdiction of the court, much damage has already been
done. The question that must be asked is what can be done to best protect
society while not giving up on the child. Society's desire for a tougher
system is understandable, but the reality is that toughness may not produce
the results that society desires. It is important to remember that youths who
commit crimes do not disappear forever behind the walls of an adult prison,
most of them eventually return to society as adults.

224. See id.
225. See id.
226. See Witkin, supra note 191, at 38-39. One middle-tier participant said: " 'If I play
around too much, I realize now I can go to prison.'" Id. at 39.
227. See id.
228. See id. Witkin states that juveniles who do not follow the rules in the middle-tier
program "know their suspended sentences in adult prison are still out there waiting for them."

Id.
229.
err and
230.
231.
232.

See Aron & Hurley, supra note 10, at 12 (noting the difference between "children who
commit an isolated criminal offense and criminals who happen to be children").
See Witkin, supra note 191, at 38-39.
See id.
See id.
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